ClVIL SERVI CE COW SSI ON M NUTES

MARCH 4, 1998

A regul ar neeting of the Cvil Service Conm ssion was held at 2:30 p.m,
in Room 358 at the County Adm nistration Building, 1600 Pacific H ghway,

San Diego, California.
Present were:
Gordon Austin, President

Roy Di xon, Vice- President
Mary Gaen Brunmitt

Conprising a quorum of the Comm ssion

Larry Cook, Executive Oficer
Ral ph Shadwel |, Deputy County Counsel
Joy Kutzke, Reporting

Conmi ssioners d oria Val enci a- Cot hran and Paul

Thomas bei ng absent



Cl VI L SERVI CE COVM SSI ON M NUTES
March 4, 1998

2:00 p.m CLOSED SESSI ON: Di scussi on of Personnel Mtters and
Pendi ng Litigation

2:30 p.m OPEN SESSI ON: Room 358, 1600 Pacific H ghway,
San Diego, California 92I0l

PRE- AGENDA CONFERENCE

Di scussion |Itens Cont i nued Ref err ed W t hdr awn
6,7,10,12, 14 11 4,5

COMVENTS Mbtion by Dixon to approve all itens not held for
di scussi on; seconded by Brunmmtt. Carried.

CLOSED SESSI ON AGENDA
County Adm ni stration Center, Room 458
(Notice pursuant to Governnent Code Sec. 54954. 2)
Menbers of the Public may be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda.

a. Conm ssioner Dixon: Donna Pounds appealing an Order of Term nation
fromthe Departnent of Public Wrks.

b. Conm ssioner Brummtt: Conplaint of Natalie Cohen alleging
di sability, age and gender discrimnation by the Assessor/ Recorder/ County
Cerk.
REGULAR AGENDA
NOTE: Five total mnutes will be allocated for input on Agenda Itens

unl ess additional tine is requested at the outset and it is approved by
t he President of the Conm ssion.

M NUTES

1. Approval of the Mnutes of the regular neeting of February 18, 1998.

Appr oved.



CONFI RVATI ON OF ASSI GNVENTS

2. Comm ssi oner Val enci a-Cothran as hearing officer in the appeal of
Laura A. Gacek froman Order of Suspension fromthe Sheriff.

Confi r ned.

3. Comm ssioner Austin as hearing officer in the appeal of Wlliam G
Powell froman Order of Term nation fromthe Sheriff.

Confi r ned.

W THDRAVWAL S
4. Ri chard Pinckard, Esqg., on behalf of Patricia Bow es appealing an
Order of Separation fromthe Probation Departnment. Conm ssioner Val encia-
Cot hran was assigned as hearing officer.

W t hdr awn.
5. Deborah dberding, S. E 1.U Local 2028, on behalf of Carol Kerr
appealing an Oder of Conpulsory Leave from the District Attorney.
Comm ssi oner Austin was assigned as hearing officer.

W t hdr awn.

DI SCI PLI NARY FI NDI NGS

6. Conmi ssioner Dixon: Donna Pounds appealing an Order of Term nation from
t he Departnent of Public Wrks.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause | —inconpetency (failure to follow
office procedures); Cause Il — insubordination; and Cause Il —
i nefficiency. Enpl oyee becane the subject of progressive discipline
due to her inability to perform essential job functions. Enpl oyee
was unsuccessful, at the hearing, in attenpts to defend her actions
or lack thereof. Testinmony at the hearing indicated that the

Department’s high level of tolerance for Enployee’ s mnistakes was
notivated by her ability to interact well wth others as well as her
cooperation in desiring to inprove her perfornmance. This hearing
of ficer concludes that Enployee is unable to perform the essential
functions of her job requirements; that she was well-liked and that
significant efforts at inproving her performance were initiated by
her supervi sor. However, she had chronic oversights and failed to



follow prescribed procedures and her job performance renained
unsati sfactory. Enpl oyee is guilty of Causes I, Il and IIl1. It is
therefore recomended that the Order of Term nation and Charges be
affirmed and that the proposed decision shall becone effective upon
the date of approval by the Cvil Service Comm ssion.

Motion by Dixon to approve Findings and Recomrendations;
seconded by Brummtt. Carried.

REQUEST FOR RECONSI DERATI ON
Conpl ai nts

7. James Gattey, Esq. requesting reconsideration of the Conmm ssion's
interpretation of Cvil Service Rule 7.7.2 as advised by County Counsel.
This matter was addressed at the CSC neeting on February 18, 1998.

RECOMVENDATI ON:  Grant request to address reconsideration, and follow
County Counsel’s advi ce. In addition, do not order a Rule anmendnent
on this matter.

Comm ssioner Brunmtt expressed concerns regarding the County
extending a right to an appellant to interview, and not ensuring that
right. She asserted that the policy should be interpreted in a way
as to ensure such rights even though County Counsel advised that it
is an unenforceable right. She suggests a revision to the rules
would clarify the issue. Larry Cook, Executive Oficer, responded
that Conm ssion staff has acted as a conduit to encourage potential
witnesses to be interviewed wth success, thus far, wth the
exception of the recent hearing. He does not recomend a rul e change
because the situation rarely occurs. He suggested staff be all owed

to nonitor the situation for a period of tine. Shoul d the issue
persist, it wll be reported to the Conmssion and at that tine it
may choose to consider a Rule change. Comm ssi oner Austin shared
concerns relating to departnents and appellants having the sane
access to interview w tnesses. He supports a Rule anmendnent that
woul d conpel potential witnesses to submt to prehearing interviews,
and create sanctions for those who fail to conply. Comm ssi oner

Di xon brought up concerns about forcing enployees to speak at
interviews against their will.

Staff is directed to nonitor issues relating to prehearing interviews
and report back to the Comm ssion if situations continue.



SELECTI ON PROCESS FI NDI NGS/ COVPLAI NTS

Fi ndi ngs
8. M chael Hettinger appeal of renoval of his nanme by DHR from the
enploynent list for Field Service Oficer | for failure to neet the

enpl oynent st andar ds.

RECOMVENDATI ON: Ratify Item No. 8. Appellant has been successful in
the appel |l ate process provided by Cvil Service Rule 4.2. 2.

Rati fi ed.
Conpl ai nts

9. Jerri Abernathy, Esq. on behalf of WIIliam Joseph Cox, an enployee in
the Departnment of Social Services appealing the selection process by the
Probation Departnment for the classification of Deputy Probation Oficer.
(See also No. 11.)

RECOVMENDATI ON:  Deny request due to late (approximtely 49 days)
filing of appeal.

Staff recommendati on approved.
Fi ndi ngs

10. Conmi ssioner Valencia Cothran: James Rut kowski, Esqg., and Stewart
Kocivar, Union Representative, S.E. |I.U Local 535, on behalf of Helen
Ant oni ak appealing the selection process for Protective Service Wrker 11
in the Departnment of Social Services.

FI NDI NGS AND RECOMVENDATI ONS:

Ms. Antoni ak has been enployed in the Departnent of Social Services
for approxinmately nine years. She was the subject of an Order of
Suspensi on and Transfer which she appealed to the Conmm ssion. The
Comm ssion nodified the discipline, upholding some of the charges
pertaining to an incident which occurred in 1995/96. Enpl oyee
appealed a performance appraisal through the departnent appeal
process on the basis that it inproperly relied on matters for which
she was exonerated as the result of the above-nentioned Rule WVII
di sciplinary appeal. She then requested that sanme performance
appraisal be sealed by the Cvil Service Commission because it
reflected two incidents for which she was exonerated in her
di sci plinary appeal before the Conm ssion. Agreeing wth Enployee’s
concerns, however, being advised by County Counsel that the
Commi ssion did not have jurisdiction to seal the appraisal, a neno



from the Conmmssion to the Departnent was placed in Enployee’s

personnel file along with the Performance Appraisal. Subsequent |y,
DSS proceeded with a nass pronotion to a newy formed cl assification
of PSW I1. Enpl oyee’s qualifications exceeded the m ninmm
qualifications required in order to be eligible for pronotion.
Addi ti onal criteria used by the Departnent in considering
pronotability were: (1) whether the enployee was the subject of

formal discipline within the previous two years, and (2) whether the
enpl oyee had received a “does not neet expectations grade on his/her

nost recent Performance Appraisal. M. Antoniak was denied a
pronoti on. She objected to the denial on the basis of having been
exonerated by the Conm ssion regarding two of the three charges in
the disciplinary mtter. In Ms. Antoniak’s case there was no

evidence presented at the hearing that, prior to the pronotion
sel ection process, enployees were informed that these criteria would

be applied. Department personnel testified that failure on any one
criterion did not mandate denial of a pronotion. It is concluded (a)
t hat Enployee is a good candidate to be pronoted to PSWII1. Enpl oyee

far exceeded the mnimum qualifications for the position. Enployee
passed the required exam in the top 10-15% She has nuade
contributions to the Departnent and the County which exceed the
reasonabl e expectations pertaining to an Enpl oyee. These facts offset
her incident of formal discipline and the single negative mark on her

nost recent Perfornmance Appraisal, and b) the manner in which the
Departnment applied the tw additional criteria in the pronotion
sel ection process presented concerns for this Hearing Oficer. I t

did not appear that enployees were nade aware of the existence of
these criteria. There appeared to be inconsistent application of the
criteria. There did not appear to be a clear policy or understanding
of how the criteria were to be applied. Unli ke a pronotion seeking
to advance exceptional enployees over their peers, the Departnents’s
intent was to pronote virtually everyone in the PSW classification
that net the mninmum qualifications resulting in the mass pronotion
of approximately three hundred forty (340) enployees. |In substance,
this process operated nore like a reclassification than a pronotion.
These circunstances warrant nore clear and consistent criteria for
denyi ng pronotions. It is therefore recormmended that the Appeal be
granted; that a strong reconmendati on be given to the Director of DSS
that he consider pronoting enployee to the classification of
Protective Services Wirker 11; and that the Comm ssion approve and
file this report.

Motion by Brunmitt to approve Findings and Recomrendations;
seconded by Di xon. Carried.

Comm ssi oner Di xon shared concerns regarding Ms. Antoni ak havi ng cone
before the Conmi ssion on three separate occasions, and on each of
t hose occasions the Conmm ssion has found in her favor. He nmade a



recommendation that the Comm ssion conduct a Rule Xl investigation
into the personnel practices of Ms. Antoniak’s current and previous
units.

Motion by Dixon to conduct a Rule Xl investigation into the
personnel practices of Ms. Antoniak’s current and previous units
in DSS; seconded by Austin. Carried.

Comm ssioner Brumm tt assigned as Investigating Oficer.

DI SCRI M NATI ON
Conpl ai nts

11. Jerri Abernathy, Esq. on behalf of WIIliam Joseph Cox alleging
disability and racial discrimnation by the Probation Departnent. (See No.
above 9.)

RECOMVENDATI ON: Assign to a Conmissioner and forward to EOMO for
i nvestigation and report back to the Conmm ssion.

Staff recommendati on approved — Conm ssioner D xon assigned as
heari ng officer.

Fi ndi ngs

12. Comm ssi oner Brumm tt: Conpl ai nt of Nat al i e Cohen al | egi ng
disability, age and gender discrimnation by the Assessor/Recorder/County
Cerk.

FI NDI NGS AND RECOMVENDATI ONS:

The conplaint was forwarded to EOMO for investigation and report back
to this Conm ssion. The report of EOMO has been received and
reviewed by this Investigating Oficer, who concurs wth the findings
that there is insufficient evidence to support a finding of probable
cause that gender, age and/or disability discrimnation has occurred
by the Assessor/Recorder/County Clerk. Therefore, it is recomended
that: Natalie Cohen's conplaint be denied; and the Comr ssion approve
and file this report.

Motion by Brunmmtt to approve Findings and Recomendations;
seconded by Di xon. Carried.



OTHER MATTERS

13.

14.

Ext ensi on of Tenporary Appoi ntnents
Soci al Servi ces
1 Protective Services Wirker | (Maria N Gonzal es)
RECOVIVENDATI ON: Rat i fy.
Ratifi ed.
Requests for Rule Xl Investigations during probationary peri ods.

RECOMVENDATI ON:  Accept verbal and witten input from staff. Thi s
matter was previously discussed at the CSC neeting of February 18,
1998. The Conmmi ssion directed that it be brought back for further
consi derati on.

Larry Cook, Executive Oficer, addressed the Comm ssion regarding the
issue of the Comm ssion conducting investigations relating to
enpl oyees who fail probation. He stated it is wthin the
Comm ssion’s jurisdiction to conduct an i nvestigation when
i ndividuals fail probation and allege violations of the nmerit system
Al t hough there may be no renmedy to offer, the Comm ssion may w sh to
investigate to sort out the issues and recommend or direct corrective
action. He recommends no action be taken because the current rules

al l ow such investigations. Commi ssioner Austin clarified that M.
Cook was recommending no action wth specific regard to the request
for an investigation on behalf of Fabian Martinez. M. Cook

explained that the main issue regarding the Martinez case was that
there was no renmedy for him Also, from his observations in the
Ranos/ Wagner matter relating to M. Mrtinez, he sees no reason to
conduct an investigation. Comm ssioner Austin stated that if the
Cvil Service Commission and the Gvil Service Rules were established
to protect the merit basis of the personnel system he believes that
basis was clearly violated in the case of Martinez. He contends that
had M. Martinez not been a probationary enployee, there would have
been no basis to termnate him Although the Comm ssion cannot give
him his job back, an investigation would bring to the public’'s
attention that there have been violations of the nerit basis of the
personnel system in that Departnent. Comm ssi oner Di xon expressed
his views supporting staff recomrendation. Comm ssioner Brummtt
stated that because there is no renmedy to offer, she did not support
an investigation, however, suggested the appropriateness for
Comm ssioner Austin, as the Hearing Oficer as well the President of
t he Conmi ssion, to express his concerns to the Departnent head at the
direction of the Conm ssion. Al t hough the Conm ssion did not take a



formal vote, the Conm ssion supported Comm ssioner Austin witing a
letter to the Chief Probation Oficer expressing its concerns.

15. Public Input.
ADJOURNMENT:  3: 35

NEXT MEETING OF THE ClVIL SERVICE COW SSION WLL BE APRIL 1, 1998.



